Virginia’s New Emergency Temporary Standard,
Infectious Disease Prevention: SARS-CoV-2 / COVID-19
An Overview for the Construction Industry
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The Basics
• Directed by Governor Northam’s Executive Order #63 (there are
currently no national standards, and Virginia is the first state to adopt
mandatory state standards beyond OSHA’s “regular standards”)
• Applies to every employer, employee, and place of employment in the
Commonwealth of Virginia within VOSH jurisdiction – so, not worksites
located within federal military facilities or federal enclaves, and not
applicable to private sector maritime employment
• Temporary Emergency Regulation, formally designated as 16 VAC 25220
• Developed by the Virginia Department of Labor staff and approved by
DOLI’s Safety and Health Codes Board following multiple virtual town
hall meetings and public commenting
• Intended to supplement existing law; however, directs application of the
“stricter” law where in conflict
• Overall purpose: Establish requirements for employers to control,
prevent, and mitigate the spread of COVID-19 among employees and
other persons (including, for example, customers)

Regulatory Sections and Purposes
• §16VAC25-220-30: Definitions
• §16VAC25-220-40: Mandatory requirements for all employers
• §16VAC25-220-50: Requirements for hazards or job tasks classified
at “very high” or “high” exposure risk
• §16VAC25-220-60: Requirements for hazards or job tasks classified
at “medium” exposure risk
• §16VAC25-220-70: Infectious disease preparedness and response
plan
• §16VAC25-220-80: Training
• §16VAC25-220-90: Discrimination against an employee for exercising
rights under ETS standards prohibited

Employer Risk Categories
• The Emergency Temporary Standard (ETS) places employers into
designated “risk” categories
• Businesses may, however, involve multiple, different risk categories;
both for single business and for different business locations (for
example, a construction company’s home and field offices)
• Specific ETS employee Risk Categories (based upon, among other
things, workplace hazards and job tasks):
• “Very High” - where the place of employment or task has high
potential for employee exposure to known or suspected sources of
the virus.
• “High” - where the place of employment or task has high potential for
employee exposure inside six feet with known or suspected sources
of the virus, or person known or suspected to be infected, and is not
otherwise classified as “very high.”

Employer Risk Categories Continued
• “Medium” - where the place of employment or task requires more than
minimal occupational contact inside six feet with other employees,
other persons, or the general public who may be infected with the
virus but are not known or suspected to be infected, and is not
classified as “very high” or “high.”
• “Lower” where the place of employment or task has minimal
occupational contact with other employees, other persons, or the
general public, such as in an office building setting; or are able to
achieve minimal occupational contact through the implementation of
engineering, administrative and work practice controls (defined in
current draft), and is not classified as “very high,” “high,” or “medium,”
and does not require contact inside six feet.
• Each Risk Category includes different levels of controls for
compliance with the ETS

Requirements Based Upon Risk Requirements
(Generally)
• Establish and implement a system for self-assessment and screening
for COIVD-19 signs and symptoms;
• Implement procedures that will prevent sick employees and other
persons from infecting healthy employees; and
• Establish a return-to-work policy.
Note: employers are prohibited from discharging or discriminating
against employees wearing their own PPE or who raise “reasonable
concerns” about infection control

Implementation & Enforcement
• Not yet formally adopted but expected to take effect sometime during
the week of July 27, following requisite “publication” requirement
• Training requirements take effect:
• §16VAC25-220-80.B10: 60 days after effective date of the ETC
• §16VAC25-220-80 (all other sections): 30 days after effective date of
the ETS
• Infectious Disease Preparedness and Response Plan requirements
(§16VAC25-220-70) take effect 60 days after effective date of the ETS
• Temporary regulations expire 6 months from effective date, upon
expiration of Governor’s State of Emergency, or when superseded by
permanent standard, whichever occurs first; or when repealed by the
Virginia Safety and Health Codes Board
• Unlike CDS “guidelines,” the ETS, as regulations, allow for
enforcement and penalties as with application of other VOSH
enforcement and penalties

Implementation & Enforcement Continued
• Actual compliance with CDC guidelines, whether mandatory or nonmandatory to mitigate SARS-CoV-2 virus and COVID-19 disease:
• = compliance with ETS, if the CDC recommendation provides
equivalent or greater protection than provided by ETS and,
additionally,
• = evidence of “good faith” in any enforcement proceeding relating to
ETS.

Mandatory Requirements for All Employers
• Exposure assessment and determination, notifications, and employee
access to exposure and medical records
• Assessments of workplaces for hazards and job tasks that can
potentially result in exposure
• Inform employees of methods of, and encourage employees to, selfmonitor for signs and symptoms of COVID-19
• Develop and implement policies and procedures for employees to
report symptoms consistent with COVID-19 when there’s been no
alternative diagnosis (designation = employees “suspected to be
infected with SARS-CoV-2 virus”)
• Prohibit employees or other persons known or suspected as infected
with SARS-CoV-2 virus to report to or remain at work site or engage
in work at a customer or client location until cleared to work (but
employees can still telework or work using other safe form of work
isolation)

Mandatory Requirements for All Employers Continued
• To extent feasible and permitted by law (including Families First
Coronavirus Response Act) ensure sick leave policies are flexible and
consistent with public health guidance and that employees are aware
of those policies
• Exposure assessment and determination, notifications, and
employee access to exposure and medical records (cont’d):

Discuss with subcontractors and companies providing contract or temporary
employees importance of staying home and preclusion from reporting to or
remaining at work if infection known or suspected
To the extent permitted by law, including HIPAA, establish a system to
receive reports of positive SARS-Cov-2 virus tests by employees,
subcontractors, contract employees, and temporary employees (excluding
patients hospitalized for known or suspected exposure) at the place of
employment within the previous 14 days from the date of positive test, and
notify:
• Your own employees who may have been exposed within 24 hours
of discovery of possible exposure (while keeping confidentiality of
positive person); and

Mandatory Requirements for All Employers Continued
• Other employers whose employees were present at the work site
during the same time period; and
• The building owner/facility owner (who must notify all employer
tenants); and
• The Virginia Department of Health within 24 hours of the discovery of
a positive case; and
• The Virginia Department of Labor and Industry within 24 hours of the
discovery of 3 or more employees present at the place of employment
within a 14 day period testing positive during that 14 day period.
• Exposure assessment and determination, notifications, and employee
access to exposure and medical records (cont’d):
o Ensure employee access to their own exposure related records and
medical records (in accordance with the standard applicable to the
employer’s industry)

Note: Serological testing cannot be used in making COVID-19 related
decisions (not yet deemed accurate)

Mandatory Requirements for All Employers Continued
• Return to work requirements
• Develop and implement symptom-based or test-based strategies for
returning known or suspected symptomatic employees (consultation
with “appropriate” healthcare professionals constitutes compliance
with requirements)
• Time-based: Minimum 3 days (72 hours) passage since recovery or at
least 10 days passage from first symptoms
• Test-based: Not until resolution of fever without use of fever-reducing
medications and negative results from FDA authorized molecular
assay from at least 2 consecutive respiratory specimens collected ≥24
hours apart
• Symptom-based stratagem permitted if employee refuses to be
tested. Note: employer cannot require employee to pay for COVID-19
testing.

Mandatory Requirements for All Employers Continued
• Develop and implement time-based or test-based strategies for
returning known to be infected asymptomatic employees (consultation
with “appropriate” healthcare professionals constitutes compliance
with requirements)
Time-based: Minimum 10 days from first positive diagnostic test (assuming no
development of symptoms)
oTest-based: Not until resolution of fever without use of fever-reducing medications
and negative results from FDA authorized molecular assay from at least 2 consecutive
respiratory specimens collected ≥24 hours apart
oSymptom-based stratagem permitted if employee refuses to be tested. Note:
employer cannot require employee to pay for COVID-19 testing.
o

Mandatory Requirements for All Employers Continued
• Employees must observe physical distancing while on the job and
during paid breaks on employer’s property, including policies and
procedures that:
• Use verbal announcements, signage or visual cues promoting
distancing
• Decrease worksite density by limiting non-employee access to the
place of employment or restricting access to only certain workplace
areas
• Note: compliance with occupancy limits of Virginia executive orders or
order of public health emergency constitutes compliance with
requirements
• Access to common areas, breakrooms, or lunchrooms closed or
controlled:

Mandatory Requirements for All Employers Continued
• Consumption of meals in employee workspace if physical distancing
compliant or designated areas with controlled access that are posted
and allow for physical distancing; and employees shall be required to
clean and disinfect prior to leaving (or employers may provide for
cleaning and disinfecting at regular intervals and between shifts)
• Hand washing facilities and hand sanitizer where feasible made
available to employees (Note: requisite hand sanitizers are
flammable, so use and storage protections required)

Mandatory Requirements for All Employers Continued
• Ensure compliance with respiratory protection and personal protective
equipment standards applicable to industry when multiple employees
occupying vehicles for work purposes
• Ensure compliance with mandatory requirements of any applicable
Virginia executive order or order of public health emergency
• If nature of employee’s work or the work area does not allow for
physical distancing, or when engineering, work practice, and
administrative controls are not feasible or do not provide sufficient
protection, ensure compliance with, and provide, respiratory
protection and personal equipment standards applicable to industry
• Comply with all specified sanitation and disinfecting requirements and
provide appropriate means for sanitation and disinfection wherever
there is potential for exposure (individual or collective exposure)

General Mandatory Requirement Exceptions
• Cannot require use of a respirator, surgical/medical procedure mask,
or face covering by employees for whom doing so would be contrary
to their health or safety because of a medical condition; however, this
does not negate employer’s obligation to comply with personal
protective equipment and respiratory protection standards applicable
to industry
• Religious waiver requests permitted from required use of respirators,
surgical/medical procedure masks, or face coverings, and will be
handled by the Department of Labor and Industry per applicable laws,
standards, and regulations, and with consultation with the Office of
the Virginia Attorney General

Specific Very High Risk or High Exposure Risk
Requirements
• Engineering Controls, including: appropriate air handling systems;
hospitalization of known or suspected infected persons in airborne
infection isolation rooms (AIIR); use AIIR rooms when available for
performing aerosol-generating procedures on known or suspected
patients; use autopsy suites or other similar isolation facilities for
postmortem activities involving aerosol-generating procedures; use
special precautions associated with Biosafety Level 3 when handling
specimens from known or suspected infected patients or persons;
and, to extent feasible, install physical barriers where such barriers
will aid in mitigating virus spread or transmission.
• Administrative and Work Practice Controls, including: prescreen or
survey employees without signs or symptoms prior to work shifts; limit
or restrict non-employee access; post informational signs regarding
symptom reporting and use of face coverings; offer enhanced medical
monitoring during outbreaks; provide job-specific information and
training on preventing transmission (including initial and
routine/refresher training); to extent feasible, ensure psychological

Specific Very High Risk or High Exposure Risk
Requirements Continued
• and behavioral support available to address employee stress at no cost
to employees; provide face coverings for suspected infected employees
until they are able to leave the site; and where feasible implement flexible
worksites, flexible work hours, increase physical distancing to 6 feet,
implement flexible meeting and travel options, deliver services remotely,
and deliver products through curbside pick-up.
• Personal Protective Equipment (PPE): assess and provide PPE per
assessments and applicable general or specific industry requirements;
make written certification of workplace hazard assessment including
identification of workplace evaluated, certification that the evaluation has
been performed, providing the date(s) of the hazard assessment, and
document as certification of hazard assessment; implement respiratory
protection program covering each employees required to use a
respirator; unless contraindicated by hazard assessment and equipment
selection requirements, provide and require wearing of gloves, gowns,
face shields, or goggles, and a respirator when in contact with or inside 6
feet of persons with known or suspected infection; and provide employee
training respecting PPE.

Specific Medium Risk Exposure Risk Requirements
• Engineering Controls - including: ensuring air handling systems, where
installed, are manufacturer compliant and appropriate to disease related
hazards and job tasks and, based on risk assessments or owner project
requirements, designers of new and existing facilities can go beyond
minimum requirements of the standards.
• Administrative and Work Practice Controls - including: to the extent
feasible, prescreening or surveying employees without signs or
symptoms prior to work shifts; provide face coverings to suspected to be
infected non-employees; implement flexible worksites, implement flexible
work hours, increase physical distancing between employees and
between employees and other persons to 6 feet, install physical barriers
to mitigate spread or transmission of virus; implement flexible meeting
and travel options, deliver services remotely, and deliver products
through curbside pick-up; provide and require wearing of face coverings
for employees whose job tasks preclude feasible physical distancing
when hazard assessment does not require use of PPE; and provide and
require employees in customer facing jobs to wear face coverings.

Specific Medium Risk Exposure Risk Requirements
• Personal Protective Equipment (PPE) - including: assess and provide
PPE per assessments and applicable general or specific industry
requirements; make written certification of workplace hazard assessment
including identification of workplace evaluated, certification that the
evaluation has been performed, providing the date(s) of the hazard
assessment, and document as certification of hazard assessment; and
provide and require use of PPE per industry specific standards or if no
specific standards then per general standards (PPE ensembles will vary
by work task, results of hazard assessment, and types of exposures on
the job.

Infectious Disease Preparedness and Response Plan
• Required for employers with hazards or job tasks classified as:
o Very high and high; or
o Medium with 11 or more employees

• Designed individual required to be responsible for implementing the plan
• Plan requirements:
o Identify persons responsible for implementation (they must have requisite
knowledgeability)
o Provide for employee involvement in development and implementation
o Consider and address the levels of disease risk associated with various places of
employment, hazards employees are exposed to and job tasks employees perform
at those sites
o Consider contingency plans for situations that may arise from outbreaks
o Identify basic infection prevention measures for implementation
o Provide for prompt notification and isolation of known or suspected persons,
including procedures for employees to report experiences of virus symptoms

Infectious Disease Preparedness and Response Plan
Continued
o Address infectious disease preparedness and response with outside
businesses, including subcontractors, contract or temporary employees,
and other persons accessing the workplace
o Identify mandatory and non-mandatory recommendation in CDC

guidelines or Commonwealth of Virginia guidance documents

o Ensure compliance with mandatory requirements of any applicable
Virginia executive order or order of public health emergency related to
SARS-CoV-2 or COVID-19.

Training
• Required for all employees (regardless of individual employee risk
classification) of employers with hazards or job tasks classified at very
high, high, or medium exposure to risk.
• Training to include: requirements of the ETS; mandatory and nonmandatory recommendations of CDS or Commonwealth of Virginia
guidance documents employer is complying with; characteristics and
methods of disease transmission; signs and symptoms of disease;
risk factors of severe disease illness with underlying health conditions;
awareness of ability of pre-symptomatic and asymptomatic persons to
transmit disease; safe and healthy work practices; PPE;
antidiscrimination provisions of the ETS; and the employer’s IDP&R
Plan, where applicable.

Training Continued
• Verify, and maintain, training compliance using written certificate records
for employees exposed to hazards or job tasks classified as very high,
high, or medium; to include: name or other unique identifier of trained
employee; trained employee’s physical or electronic signature; the
date(s) of training; and the name of person conducting the training (or for
computer based training the name of the person or entity that prepared
the training materials).
• Retraining required when employer has reason to believe any affected
employee already trained does not have the understanding and skill
required by the ETS or circumstances such as: changes in the workplace
rendering prior training obsolete; changes made to the IDP&R Plan; or
inadequacies in affected employee’s knowledge or use of workplace
control measures indicated employee has not retained requisite
understanding or skill.
• Employers with hazards or job tasks classified as lower risk shall provide
written or oral information to employees exposed to such hazards or
engaged in such job tasks on the hazards and characteristics of SARSCoV-2 and the symptoms of COVID-10 and measures to minimize

Training Continued
• exposure. DOLI is tasked to develop an information sheet for the required
training information, which shall include, at a minimum: the requirements
of the ETS; the characteristics and methods of disease transmission; the
symptoms of the disease; pre-symptomatic and asymptomatic disease
transmission; safe and healthy work practices and control measures; and
anti-discrimination provisions of the ETS.

Discrimination Against Employees Prohibited
• No discharge of or discrimination against employees because they have
exercised rights under the safety and health provisions of the standards.
• No discharge of or discrimination against employees who voluntarily
provide and wear their own PPE, including respirators, face shields, or
gloves, or face coverings if such equipment is not provided by the
employer, provided the PPE does not create a greater hazard to the
employee or create a serious hazard for other employees.
• No discharge of or discrimination against employees who raise
reasonable concerns about infection control related to SARS-CoV-2 or
COVID-19 to employers, employers’ agents, other employees, a
government agency, or to the public such as through print, online, social,
or any other media.
• Note: Nothing in the ETS shall limit an employee from refusing to do work
or enter a location they feel is unsafe (see §16VAC25-60-110 for
requirements for discharge or discipline of employees refusing to
complete assigned task because of fear of injury or death).

